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UNI TED STATES COURT OF | NTERNATI ONAL TRADE

THE HANOVER | NSURANCE COVPANY,
Plaintiff,
V. ) Court No. 94-07-00438
THE UNI TED STATES,
Def endant .

pi nion & O der

[On cross-notions, partial summary judgnent
for the plaintiff.]

Deci ded: May 16, 2001

Sandler, Travis & Rosenberg, P.A (Arthur K. Purcell
Neville, Peterson & Wllians (John M Peterson) for the plaintif

);
f

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph
|. Liebman, Attorney in Charge, International Trade Field Ofice,
Commercial Litigation Branch, Cvil Division, U 'S. Departnent of
Justice (Bruce N. Stratvert); and Ofice of the Assistant Chief
Counsel, International Trade Litigation, U S. Custons Service (Beth
C. Brotman), of counsel, for the defendant.

AQUI LI NO, Judge: This action arises out of the manu-
facture in and exportation from Italy of equipnment for a Gand
Coul ee el ectrical power plant of the Colunbia Basin Project in the
State of Washington. Its inportation was pursuant to contract with
t he Bureau of Reclamation, U S. Departnment of the Interior, but the
pricing thereof fell within the anbit of determ nation(s) by other

f ederal - gover nment departnent (s) of sales at |ess than fair val ue.
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See, e.g., Final Results of Antidunping Duty Adm nistrative Revi ew;

Large Power Transforners Fromltaly, 52 Fed.Reg. 46,806 (Dec. 10,

1987). That determ nation by the International Trade Adm nistra-
tion, U S. Departnment of Comrerce, set 71.40 percent as the margin
of the Italian manufacturer's dunping of such equi pnent at the tine

of delivery to the United States.

I

According to the anended conplaint filed by the above-
encaptioned plaintiff surety, the U S. Custons Service conputed
that margin to result in an antidunping duty of $292,638.12 on the
entry herein, which amount the surety ultimately paid". That
conpl aint alleges jurisdiction pursuant to 28 U.S.C. 88 1581(a) and
1581(i)(4), pleading causes of action predicated in essence upon
avernments (i) that the plaintiff never received notice of suspen-
sion of liquidation, as required by 19 U S.C. 81504(c); (ii) that
it al so never received notice of suspension on Custons Form4333-A,
as required by 19 C F.R 8159.12(c); (iii) that the price payable
by the United States through the Bureau of Reclanmation included
i mport duty and was subj ect to mandatory adj ust ment under which the

gover nment was obliged to absorb duties, including any for dunping;

Y Plaintiff's single consunption entry bond on Customs Form
7551 was in the nanme of The Legnano Electric Corporation, the
nom nal inporter of the nerchandi se manufactured by Industrie
Elettriche di Legnano, which firma decree of the Italian Mnistry
of Industry placed under "Extraordinary Admnistration”™ by a
gover nient - appoi nt ed conmi ssi oner subsequent to the entry herein.
See Nuove Industrie Elettriche di Legnano S.p.A. v. United States,
14 CI'T 334, 335, 739 F.Supp. 1567, 1569 (1990).
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(iv) that, under the ternms of the governnment contract, the assess-
ment of additional duties triggered an increase in the contract
price of the nerchandise, which, in turn, should have caused an
equi valent increase in its United States Price, resulting in a
determ nation that no anti dunpi ng duti es were due; and (v) that the
United States have been wunjustly enriched by acquiring the
equi pnent via the lowest public bid price and thereafter also

col l ecting antidunping duties thereon.

In its answer to the anended conplaint, the defendant
deni es, anong other allegations, that this Court of International
Trade has subject-matter jurisdiction over plaintiff's Counts |11
|V and V, pleading that those purported causes of action sound in
government contract, which is the statutory province of the United
States Court of Federal O ains. As for the other two causes
posited by the plaintiff, the defendant denies that this court has
jurisdiction pursuant to 28 U . S.C. 81581(i) or that the plaintiff

has properly invoked jurisdiction under section 1581(a).

A

This joinder of issue has been followed by a notion for
(partial) summary judgnment on the part of the plaintiff and a
cross-nmotion by the defendant for simlar summary relief. The
gravanen of the surety's notion is that the subject entry was I|i-

gui dat ed by operation of | aw since Custons failed to provide notice
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of suspension of liquidation and that the Service's assessnent of
the antidunping duties was erroneous in that it failed to follow
t he Commerce Departnent's |iquidation instructions. This notionis
acconpani ed by a required statement of material facts as to which
it is contended there is no genuine issue to be tried within the
meani ng of then-applicable CIT Rule 56(i)% It states, in perti-

nent part:

12. Section 1.1.6 of the "Specifications" identified
in paragraph 11 above[® provides that "the contract
price" includes all applicable duties paid upon inporta-
tion. Section 1.1.6 also provides that the contract
price shall be increased by the anount of any duty
I ncrease assessed after the contract property is im
ported, resulting from any "statute, court decision,
witten ruling, or regulation”, which requires the
contractor (inporter) to "pay or bear the burden"” of such
duty "or increase in the rate thereof” which would not
ot herwi se have been payable on such transactions or

property.

13. Antidunping duties assessed on inported ner-
chandi se under 19 U. S.C. 81675[] constitute statutory
"duties" and/or "increases" in the rate of duty, within
the nmeaning of Section 1.1.6 of the "Specifications"”
identified . . . above. The Conmerce Departnent's Final

2 Thi s requirenment of amended Rul e 56 has been relettered (h),
effective May 1, 2000.

® This statenment (erroneously) has two preceding paragraphs
nunbered 11, the first of which refers to a Solicitation DS 7371
t hat

included a form issued by the Bureau of Reclamation,
nunbered 7-1481 (9-76) and entitled "Specifications,
Division 1 - General Requirenents”. Section 1.1.6 of
t hese Specifications, entitled "Federal, State, and Local
Taxes", di scusses the affect of federal, state, and | ocal
taxes and duties on "the contract price".
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Results in 52 Fed. Reg. 46,806, inposing antidunpi ng duty
mar gi ns on merchandi se previously inported by Legnano,
requi red Legnano, and the plaintiff as surety, to "pay or
bear the burden” of the duty increase.

14. The . . . Final Results . . . constitute[] a
"witten ruling” within the nmeaning of . . . Section
1.1.6.

15. Liquidation of the subject entry was suspended
by statute in accordance with 19 U. S.C. 81675(a) (1982).

16. On or about February 2, 1988, [] Custons . . .
issued . . . Information Exchange ("C. I.E. ") nunber N
169/ 70 (Suppl enment 13), setting forth the "Master List"
and indicating the actual antidunping duty appllcable to
the entry in question was $292,638.12. . .

17. . . . Custons . . . liquidated the merchandi se
on June 10, 1988, together with i nterest on the anti dunp-
ing duties . . . through the date of |iquidation.

18. Legnano never paid the antidunping duties in
guestion, or any interest accruing thereon.

19. The first demand made upon the . . . surety was
Novenber 4, 1988. Plaintiff filed a protest . . . on
January 23, 1989 in order to challenge the demand .

20. In the Ruling dated March 22, 1994 . . ., the
[]strict Director of Custonms (Seattle) granted plain-

iff's protest . . . with respect to the applicability of
nterest, pursuant to . . . Headquarters' decision on

Application for Further Review dated March 8, 1994 (HQ
224397), but denied plaintiff's protest with respect to
the . . . antidunping duties. Custons determned in the
1994 Ruling that Hanover's protest was tinmely fil ed.

21. On or about April 7, 1994, plaintiff tendered
and the . . . Service received paynent in the anount due

22. Defendant is the sanme entity which purchased
the subject mnmerchandise through its Departnment of
Interior . . . at a price which the defendant determ ned
to be dunped.
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26. The "Master List" issued by the Treasury
Department . . . directed . . . Custons . . . to notify
. . Service Headquarters of any "information on file
whi ch m ght affect the appraised value under the anti-
dunpi ng provisions.” C.1.E nunber N169/70 (Suppl enent
13). If such information was on file, Custonms was
instructed to "suspend liquidation of the affected
entries until a decision is made concerning the applica-
bility of the additional information."

27. Under the ternms of the Contract, the assessnent
of additional duties, as evidenced by the assessnent
instructions in the Master List, triggered an increase in
the contract price for the inported merchandi se. This,
inturn, should have caused an equi val ent increase in the
"United States Price" for the nerchandise, resulting in
a determ nation that no antidunping duties were due.

28. . . . Custons had an obligation to follow the
Master List instructions, and having been fully aware of
t he price adjustnent cl ause of the Contract, the District
Director of Custons (Seattle) should have notified .
Headquarters and adjusted the United States Price of the
goods to offset the anmount of antidunping duties (and
ot her duties) found to be due.

29. Custons failed to appraise and liquidate the
nmer chandi se in accordance with the price adjustnent
clause in the Contract, and in accordance with the
instructions from the Treasury Department (via the
Commerce Departnent) contained in the "Master List".

In its response to this statenent, the defendant admts
par agr aphs 15, 16, 21 and 26. It admts paragraphs 17, 19, 20 and
28 in part. |Its denials of portions of those four paragraphs and
of the other paragraphs (11 (first), 12, 13, 14, 18, 22-24, 27 and
29, supra) in toto also aver that such contradiction does not

signify the existence of issues of material facts which would

preclude summary judgnment, albeit in favor of the defendant.
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Def endant's own Statenent of Additional Material Facts as to Wi ch

There I's No Genuine Issue to be Tried is as foll ows:

1. Plaintiff's searches for notices of suspension
in connection with the subject entry were performed for
the first time by (a) Mchael M Tracey in 1988, (b) Mary
Bet h Duquette (Myers) in 1994, and (c) Ronald Ritland on
or about the date of his affidavit, July 28, 1998.

2. Custons conputer records indicate that notices
of suspension were issued to plaintiff, as well as the
i mporter of record, in Novenber 1981, Novenber 1982, and
Novenber 1983, at their respective proper addresses.

3. At the time of entry, the inporter of record
subnmitted a bond to Custons in the anbunt of $358,000 to
cover potential antidunping duty liability on the subject
mer chandi se, pursuant to the antidunping finding in
Treasury Decision 72-161

The plaintiff denies paragraphs 2 and 3, while admtting

in part and denying in part the first paragraph of this statenent.

|1
The defendant characterizes as "new'® the claim in
plaintiff's sumrmary-judgnment notion that the assessnent of the
antidunping duties by Custons was erroneous in that the Service
failed to follow the Comerce Departnent's |iquidation instruc-
tions, and it proceeds to argue that this claimis not
"related to the same adm nistrative decision listed in
section 514 of the Tariff Act of 1930 that was contested
inthe protest.” See 28 U S.C. § 2638. The |egislative
hi story of section 2638 reveals that any newy raised

ground nmust fall within the sanme category as the deci sion
contested in the protest. :

* Def endant' s Menorandum in Support of its Mtion for Summary
Judgnent, p. 25.
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Plainly, Hanover's new claim fails to neet the
requi renents of section 2638. Indeed, this newclaim in
essence, chal | enges t he under | yi ng dunpi ng det er m nati on;
thus, this Court |acks jurisdiction over such claim

Def endant' s Menorandum pp. 25-26 (other citations omtted).

O course, if this claim were indeed ained at the
under | yi ng dunping determ nation, the court would readily concur
that it |lacks jurisdiction to hear and deci de such subject pursuant
to 28 U . S.C. 81581(a). But this court is unable to conclude that
the claim actually does invoke section 1581(c) or a basis of
subject-matter jurisdiction other than that pleaded by the

plaintiff, namely, 1581(a).

That section requires that issues brought thereunder to
this Court of International Trade nust have been properly protested
per 19 U S.C. 81514 (1994), subsection (a) of which Title 19
section enunerates the grounds for protesting "decisions of the
Custons Service, including the legality of all orders and findi ngs
entering into the same, as to", anong others,

(5) the liquidation or reliquidation of an entry,

6r reconciliation as to the i ssues contai ned therein, or
any nodification thereof;

See, e.d., Anerican H -Fi Int'l, Inc. v. United States, 19 CI T 1340

(1995), citing Mtsubishi Elec. America, Inc. v. United States, 44

F.3d 973 (Fed.Cir. 1994). And plaintiff's protest appears to have

been pursuant to this subsection (a)(5) fromthe beginning, e.qg.:
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2. We hereby protest the liquidation or reliquidation
of the above entry with increased duties represent-
ing antidunping duties. The surety herein did not
i ssue a bond for the paynment of antidunping duties
covering this entry.

3. We protest liquidation or reliquidation with dunp-
ing duties reflected on the demand on surety in
excess of the amount reflected in the assessnent
instructions for this entry in CI.E N 169/70.
and interest calculated from an incorrect princi-
pal . . . in violation of 19 U S.C. 81673e(c)(3).

Def endant' s Menorandum Exhibit 6, third page.

The part of the Custons Courts Act of 1980 which the
defendant cites, 28 U S. C. 82638, provides that, in any civi
action

in which the denial, in whole or in part, of a protest is
a preconditionto . . . conmencenent . . ., the court, by
rul e, may consi der any new ground i n support of the civil
action if such new ground --

(1) applies to the sane nerchandi se that was the
subj ect of the protest; and

(2) is related to the same admi nistrative deci sion
listed in section 514 of the Tariff Act of 1930 that was
contested in the protest.

To the extent plaintiff's contention that Custons failed to fol | ow
Commerce's instructions is genuinely "new', according to the
foregoing provision it need only apply to the sanme nmerchandi se and
be related to the sane Service decision, which clearly is the case
at bar. That the reasons for contesting liquidation nay be

different is not controlling, only that they lie within 19 U S. C
§1514(a). See, e.g., CL. Hutchins & Co. v. United States, 67

Cust.Ct. 60, C.D. 4252, 331 F.Supp. 318 (1971) (jurisdiction over
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new claim upheld as within the same category of protestable

deci si on). Al so, the question of jurisdiction under section
1581(a) turns on which agency nekes the decision. See, e.g.,
Anerican Hi-Fi Int'l, Inc. v. United States, supra.

The defendant has no support for its position that the
"essence"” of plaintiff's "new' <claim is a challenge to the
under | yi ng dunpi ng determ nation. The plaintiff does not contest
that determ nation, rather that Custons |iquidated the subject
entry without reporting the escalation clauses in the contract as
"any information on file which m ght affect the appraised val ues”
of the goods, as required by Conmerce's |iquidation instructions
t hensel ves. As has been pointed out, 19 U S.C. 81514(a)
contenplates that both legality and correctness of a
liquidation be determned, at least initially, via the
protest procedure. The wording . . . makes it clear that

any challenge to the propriety of a |iquidation
nmust be through this statute.

LG Elec. US. A, Inc. v. United States, 21 C T 1421, 1426, 991

F. Supp. 668, 674 (1997) (enphasis in original), quoting United
States v. A N Deringer, 66 CCPA 50, 55, 593 F.2d 1015, 1020

(1979). Indeed, "[j]urisdiction for actions chall engi ng Custons'
failure to foll ow Cormerce's actual |iquidation instructions
is found under 28 U. S.C. 81581(a)." Anerican H-Fi Int'l, Inc. v.

United States, 20 CI T 910, 916, 936 F. Supp. 1032, 1037 (1996); ABC

Int'l Traders, Inc. v. United States, 19 CIT 787, 791 (1995) (claim
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that Custons failed to follow Conmerce’'s |iquidation instructions
"may be brought before the court under 28 U.S.C. 81581(a)

after denial of protests by Custons").
11

The defendant takes the position that, under the Tariff
Act of 1930, as anended, notice to an inporter of suspension of
liquidation of an entry was sufficient to forego |liquidation at the
rate and amount of duty posited by it at the tinme of entry. That

is, notice to a surety of such suspension was not necessary.

The amended section of that act provided at the tine of

entry herein:

(a) Liquidation

Except as provided in subsection (b) of this
section, an entry of merchandise not |iquidated wthi
one year from

(1) the date of entry of such nerchandi se .

shall be deened liquidated at the rate of duty, val ue,
guantity, and anount of duties asserted at the tine of
entry by the inporter, his consignee, or agent.

(b) Extension

The Secretary may extend the period in which to
|'iquidate an entry by giving notice of such extension to
the inporter, his consignee, or agent in such form and
manner as t he Secretary shall prescribe in regulations,
i f

(2) liquidation is suspended as required by statute
or court order;
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(c) Notice of suspension
If the liquidation of any entry is suspended, the
Secretary shall, by regulation, require that notice of
such suspensi on be provided to the i nporter or consignee
concerned and to any aut horized agent and surety of such
i nporter or consignee.
19 U.S.C. 81504. The regulations pronulgated in conjunction with

this statute were as foll ows:

§ 159.11 Entries |liquidated by operation of |aw

(a) Tinme Iimt generally. Except as provided in
8159.12, an entry not liquidated within 1 year fromthe
date of entry of the nerchandise . . . shall be deened

liquidated by operation of law at the rate of duty,
val ue, quantity, and anount of duties asserted by the
inmporter at the time of filing an entry summary for
consunption in proper form.

§ 159.12 Extension of time for |iquidation.

(a) Reasons -- (1) Extension. The district direct-
or may extend the 1-year statutory period for |iquidation
for an additional period not to exceed 1 year if:

(1) Information needed by Custons. Information
needed by Custons for the proper appraisenent or classi-
fication of the merchandi se is not avail able, or

(ii) Inporter's request. The inporter requests an
extension in witing before the statutory period expires
and shows good cause why t he extensi on shoul d be grant ed.

(2) Suspension. The 1l-year |iquidation period may
be suspended as required by statute or court order.

(b) Notice of extension. |If the district director
extends the tine for liquidation, as provided in para-
graph (a)(1) of this section, he pronptly shall notify
the i nporter or the consignee and his agent and surety on
Custons Form 4333-A, appropriately nodified, that the
ti me has been extended and the reasons for doing so.
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(c) Notice of suspension. |If the liquidation of an
entry i s suspended as required by statute or court order,
as provided in paragraph (a)(2) of this section, the
district director pronptly shall notify the inporter or
the consignee and his agent and surety on Custons Form
4333- A, appropriately nodified, of the suspension.

19 CF.R 88 159.11, 159.12 (1980).

The duty of the court is to give effect to the intent of
Congress, and in doing so the first reference is to the literal

meani ng of the words adopted. E.g., Flora v. United States, 357

US 63, 65 (1958). See also Kelly v. Robinson, 479 U S. 36, 43

(1986); Madison Galleries, Ltd. v. United States, 870 F. 2d 627, 629

(Fed.Cir. 1989) (the "starting point in every case involving
construction of a statute is the language itself"). Moreover, the
i nquiry

nmust cease if the statutory |anguage i s unanbi guous and
"the statutory schenme is coherent and consistent."” :
The plainness or anbiguity of statutory |anguage is
determined by reference to the l|anguage itself, the
specific context in which that | anguage i s used, and the
broader context of the statute as a whol e.

Robi nson v. Shell Gl Co., 519 U S. 337, 340-41 (1997), quoting

United States v. Ron Pair Enterprises, Inc., 489 U.S. 235, 240

(1989), and citing Connecticut Nat'l Bank v. Germain, 503 U. S. 249,

253-54 (1992), Estate of Cowart v. Niklos Drilling Co., 505 U.S.

469, 477 (1992), and McCarthy v. Bronson, 500 U S. 136, 139 (1991).

Interpretation nust "not be guided by a single sentence or nenber
of a sentence"” but by the "provisions of the whole law, and .

its object and policy." Philbrook v. dodgett, 421 U S. 707, 713

(1975) (citations omtted).
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The def endant contends that the plain nmeani ng of section
1504, supra, supports its position that notice to a surety i s not
required for an extension of liquidation due to suspension by
statute or court order. Under the statute, liquidation is deened
to occur one year fromthe date of entry, "[e] xcept as provided in
subsection (b)". 19 U S. C. 81504(a). Since that subsection does
not provide for sureties, even though suspension is one basis for
extension, the argunment is that no notice was required in this

case. See Defendant's Menorandum pp. 7-10.

Onits face, however, the statute i s not unanbi guous, and
the court thus cannot rely exclusively on subsection (b)'s enacted
| anguage. In such a circunstance, "congressional intent is

particularly relevant.” United States v. Hohri, 482 U S. 64, 71

(1987). Wile section 1504(b), supra, does not specify notice to
sureties, subsection (c) explicitly requires notice to them of
suspension. In short, subsections (a), (b) and (c), read together,
are not perfectly "coherent and consistent”, and the intent of

Congress cannot be gl eaned solely fromtheir erstwhile words.

The hi story of section 1504 does refl ect reasonabl y-cl ear
| egislative intent. The primary justification for requiring notice
to sureties under subsection (c) was to mnimze risk of |oss. See
H R Rep. No. 95-621, p. 25 (1977); S. Rep. No. 95-778, p. 32
(1978). The latter report (of the Senate Finance Commttee) noted

that prior to the enactnent of the section there was no |aw re-
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quiring liquidation to be conpleted within a specific tinme period.
See S. Rep. No. 95-778, p. 31. It stated that subsection (c) would
require notice of any suspension of |iquidation to be given to the
i nporter or consignee concerned and to any authorized agent and
surety of such inporter or consignee. See id. at 32. The report
expl ai ned that the | aw was designed to

i ncrease certainty in the custons process for inporters,
surety conpani es, and other third parties with a poten-
tial liability relating to a custons transaction. Under
the present law, an inporter may | earn years after goods
have been inported and sold that additional duties are
due, or may have deposited nore noney for estimted
duties than are actually due but be unable to recover the
excess for years as he awaits |[|iquidation. Surety
conpani es, which are jointly liable with inporters for
additional duties, would be better able to control their
liabilities. Sureties would also be better protected
agai nst losses resulting fromthe dissolution of their
principals in instances where there has been undue del ay
in liquidating entries.

Id. Simlarly, the House Ways and Means Conmittee Report explains

t hat subsection (c)

provi des notice of any suspension of liquidation to the
i nporter or consignee concerned and to any authorized
agent and surety of such inporter or consignee. The
addition of this subsection gives notice to the sure[t]y
conpani es and other third parties that there is a po-
tential for |oss.

Thus, the sureties can take appropriate neasures
upon receiving this notice to make sure that at |east as
to continuing activities, the risk of loss wll be
mnimzed.
H R Rep. No. 95-621, p. 25. |Indeed, for the Custons Service to
extend the Iliquidation period based on a suspension wthout
notifying the surety would seemingly dimnish this legislative

pur pose.
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In addition to the legislative history, sone case |aw

supports an interpretation requiring notice to sureties of

suspensi on of |iquidation. In Od Republic Ins. Co. v. United
States, 10 CIT 589, 596, 645 F. Supp. 943, 950 (1986), for exanpl e,
the court held that notice to the surety was not required for a
valid extension when notice was given to the inporter. That
opinion noted different treatnent of sureties with regard to

suspension, to wt:

Suspension of |iquidation is one ground upon which

an extension nmay be granted. . . . Pursuant to the
statutory schene, it appears that if |iquidation has been
suspended and the time for liquidation will be extended

as aresult, then the Secretary nust tell the inporter or
consignee and their authorized agent and surety of the
suspension, but need only notify the inporter, the
consi gnee, or agent of the extension. Thus, if the ex-
tensi on does not involve a suspension there would be no
requi renent of notice to the surety under the statute.

10 AT at 595 and 645 F. Supp. at 949, n. 14 (citation omtted).

Finally in 1993, Congress anended the statute to require

notice to sureties of all extensions of |liquidation. The report of

the House Ways and Means Conmittee commented on the version of
section 1504 at issue herein in explaining the reasons for the

| egi sl ative confirmation:

Wth regard to notification of sureties, the bill
corrects an omssion in existing law and codifies
existing adm nistrative practice. Presently, Custons is
only required to provide notice of an extension of |iqui-
dation of an entry to sureties when the liquidation is
suspended by statute or court order. The statute does
not require notice to be sent to the surety when |i qui da-
tion is extended because Custons requires nore infornma-




Court No. 94-07-00438 Page 17

tion or when the inporter requests an extension. The

bill will now require notification of sureties in all

t hree instances.
H R Rep. No. 103-361, pt. 1, p. 139 (1994) (enphasis added).
Qoviously, this confirmed the vieww thin Congress that the statute
as it existed required notice to sureties of suspension of

I i qui dati on.

In sum this court, in the light of the legislative
hi story (including the subsequent congressional confirmation), as
wel | as of the adm nistrative approach and judicial interpretation,
concludes that Custonms had to have notified the plaintiff of the
suspension in extending the period of time within which to

I i qui date Legnano's entry.

IV
The defendant asserts that the Service "gave notice of

the suspension to the surety". Def endant's Menorandum p. 7.
Hanover di sagrees. Each side now noves for sunmary judgnment upon
its respective stance. As a rule, such judgnent

shal | be rendered forthwith if the pl eadings,

depositions, answers to interrogatories, and adm ssions

on file, together with the affidavits, if any, show that

there is no genuine issue as to any material fact and

that the noving party is entitled to a judgnent as a

matter of |aw.
CIT Rule 56(c) (2000). Summary judgnment will not lie, however, if
t he evidence is such that a reasonable trier of fact could return

a verdict for the nonnoving party. See, e.g., Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). Mbdreover, when there are




Court No. 94-07-00438 Page 18

cross-notions for summary judgnment, a court nust deci de each notion
by interpreting the evidence submtted by the noving party in a

I ight nost favorable to the opposing party. See, e.g., Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574, 587 (1986).

In cases turning on the all eged giving of notice and | ack
of receipt thereof, there is a presunption that

letters or other comunications, properly addressed,
stanped, and deposited in the mail, are received by the
addressee in due course. . . . That presunption is re-
butt abl e by proof of non-receipt.

Were a notice is required to be given by Custons
officials, the burden of going forward with the evi dence
initially falls upon the plaintiff because the notice is
deened to have been given by virtue of the presunption of
regularity which attaches to official acts. However, the
burden of proof then is on the Governnent because it is
the Governnent's statutory responsibility to provide the
notice. The proofs offered by a plaintiff at this point
are directed toward negating the presuned delivery by way
of evi dence of non-recei pt, non-i ssuance, or non-delivery
of the notice. Wen the plaintiff has net this initial
requi renent, the burden of going forward shifts to the
Governnment to establish that notice was given

| ntra-Mar Shipping Corp. v. United States, 66 Cust.Ct. 3, 5-6, C D

4160 (1971) (citations omtted). See also Int'l Cargo & Sur. Ins.

Co. v. United States, 15 CIT 541, 544, 779 F. Supp. 174, 177 (1991);

F.W Mers & Co., Inc. v. United States, 6 CI T 215, 215-16, 574

F. Supp. 1064, 1065 (1983).
A
It has been held that an affidavit from a plaintiff
i mporter's record-keeper, stating that an extension notice had not

been received, was sufficient to rebut the presunption that notice
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was in fact given. See, e.g., Enron Gl & Transp. Co. v. United

States, 15 CIT 511 (1991), vacated and remanded on ot her grounds,

988 F.2d 130 (Fed.Gir. 1993); Int'l Cargo & Sur. Ins. Co. v. United

States, 15 CIT at 544, 779 F. Supp. at 177 ("The presunption is not
concl usive, and may be rebutted by a declaration or other evidence

i ndicating that notice was not received").

Here, the plaintiff has submtted affidavits from the
Hanover enpl oyees and broker responsible for handling suspension
notices received from Custons. The sum and substance of each
affiant is that he or she has no recoll ection of ever receiving or
reviewing a Notice of Suspension of Liquidation for Legnano
Electric Corporation entry 81-534208-9 and that The Hanover
| nsurance Conpany never received such a notice. See Plaintiff's
Summary Judgnment Exhibit F (Affidavit of Mchael M Tracy, para.
10); Exhibit G (Affidavit of Jeannette Heroux, para. 6); Exhibit H
(Affidavit of Mary Beth Duquette, para. 10); and Exhibit |
(Affidavit of Ronald E. Ritland, para. 6). |In the absence of such
recei pt, according to these affidavits, no suspension file was
establ i shed or subsequently | ocat ed, whereupon the plaintiff clains
that "the reasonabl e i nference which may be drawn fromthe absence

of a specific file is that . . . notice was not received.

Plaintiff's Response Brief, p. 16.

The court finds that these subm ssions, at a mninmm
rebut the presunption that notice was in fact given. . G

Wi ssenberger, Federal Evidence, 8803.37, p. 499 (3d ed. 1998):
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In a regularly conducted business activity where
a person with personal know edge systematically prepares
and maintains records at a tine proximte to the occur-
rence of the event or transaction recorded, conprehen-
si veness and accuracy may be assuned. Consequently, |ack
of a record concerning the event is persuasive evidence
of its nonoccurrence or nonexi stence.

B
Def endant's prinmary evidence i s a conputer printout from
the Custons extension/suspension history file, acconpanied by
witten attenpts under oath by two Service enployees to explain
standard operating procedures for printing, mailing, and recording
noti ces of suspension of the kind at issue herein. One decl arant
is of the
opinion that if the history file has a record of an
extension or suspension notice for an entry, then the
notice was printed and nail ed to the address shown on t he
record .
Def endant ' s Menorandum Exhi bit 2 (Decl arati on of Roger Gdom par a.
15). Simlarly, the second declaration (by Arthur Versich) states:
. . [Where, as here, arecord of a notice is extracted
from the hi story flle we know that the notice was
formatted for printing and copied to the printer spool.
These end- of -week progranms and printing operations mnust
be perforned, and there is no doubt in ny mnd that where
Custons has a record of a notice, the notice was printed
at or about the tinme indicated by the run date.

Id., Exhibit 3, para. 23.

The court finds these subm ssions by the defendant, at a

m ni mum undermne plaintiff's notion for summary judgnment on the
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i ssue of notice. Cf. AN Deringer, Inc. v. United States, 20 CT

978 (1996) (judgnment entered for Custons after trial involving

simlar notice printout and expl anatory testinony).

C

View ng this evidence submtted in defendant's notion in
a light nost favorable to it, however, does not lead this court to
conclude that a reasonable trier of fact could not return a verdi ct
for the plaintiff. On the other hand, the court is also not |ed by
plaintiff's nmotion to conclude that it could not find for the
def endant, given all the papers presented to date. 1n other words,
the dispositive question of notice, or |lack thereof, herein is a
mat erial matter which nust be addressed at trial and subjected to
cross-exam nation, which has been said to be the surest test of

truth and a better security than the oath.
V

In furtherance of the foregoing discussion, defendant's
cross-notion for sumary judgnment nust be denied, while plaintiff's
notion for (partial) summary judgnment can be, and it hereby is,
granted, save the issue of the provision by Custons to, and of its
recei pt by, The Hanover Insurance Conpany of notice of the
suspension of liquidation of The Legnano Electric Corporation's
entry 81-534208-9, and al so except for the issue of whether the

Service failed to follow the Commerce Departnent’'s |iquidation
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instructions®, which matters nust be resolved by trial.

The parties are hereby directed to confer and prepare and
present a proposed pretrial order on or before June 29, 2001, by
which tinme a date for the trial wll be set.

So order ed.

Deci ded: New Yor k, New York
May 16, 2001

Judge

® The plaintiff articulates its stance on this question as
fol |l ows:

Once Commerce's review was conpleted, and . . . had
issued the Master List setting forth its final de-
termnation, . . . Custons . . . was required to perform
the mnisterial task of carrying out the instructions in
the Master List . . . [, which] did not nmerely instruct
Custons to liquidate the entries and col |l ect anti dunpi ng
duties, but also required Custons officers to first make
inquiry in their files concerning whether they had any
information on hand which would have affected the
apprai senent of the transforners under the antidunping
duty | aws. Custons officials at Seattle had such
information; however, they failed to forward this
information to Custons Headquarters and suspend |iqui -
dation, as directed, but instead proceeded directly to
liquidation of the entry at bar. Had Custons correctly
carried out the Master List instructions, the price
escal ation cl auses of the contract -- directly rel evant
to the apprai senent of the goods for anti dunpi ng purposes
-- would presunably have been taken into account,
elimnating the antidunping duty liability. Cust ons’
failure to carry out the Master List instructions,
therefore, resulted in an inproper |iquidation and an
i ncorrect and excessi ve assessnent of anti dunpi ng duti es.

Plaintiff's Menorandum pp. 50-51 (enphasis in original). Conpare
Def endant' s Menorandum pp. 1-2, n. 1 and p. 23, n. 11



